Minutes
lfilintergarden Groundwater Conservation District
Final Public Hearing on PermitApplications and
Board of Directors Meeting
Wednesday, April 8, 2020
12:00 p.m.
The Wintergarden Groundwater Conservation District (the District) held a final public hearing on permit
applications and the regular board meeting on Wednesday, April 8,2OZA, with telephonic and video-

conference participation.

1.

President Bill Martin called to order at L2:00 p.m. the final public hearing for consideration of
permit applications, declared a quorum present, and declared the hearing open to the public.
The purpose of this final hearing was for consideration of the proposal for decision received
from the State Office of Administrative Hearings {SOAH Docket No. 962-19-1978) relating to the
permit applications of Black Mountain Sand, LLC. Directors that participated in person were
President Martin; Vice-President Chris Meyer; Directors-at-Large J. R. Ramirez; DirectorJack
Rutledge. Director Sunny Fitzsimons participated telephonically via the District's toll-free
number (833-876-3888.) President Martin declared a quorum present" Staff present were
General Manager Debbie Farmer and Field Technician Louie Longoria.
There was a slight delay in continuing the public hearing due to technical difficulties for video-conference
porticipants, so the public hearing wos called to order ance again at 12:72 p.m.
lndividuals that participated via video-conference were Kristen Fancher, Nick Fetig, Jill
Shackelford, Dan Ferriter, Lisa Roark, Peyton Dunn, Crystal Rios, "Texas82", "BBeard", Curt
Campbell, Eric Allmon, Patrick Leahy, Molly Cagle, and Jessica (no last name identified). Monica
Jacobs joined via the dial-in-line of the conference.
2. At L2:24 p.m., Kristen Fancher, legal counsel for the District's Board, noted for public comment
that General Manager Farmer had received comments from the following individuals or entities:
Dimmit County Chamber of Commerce, Jose Cervantez, Mary Sandoval, and Rebecca Rubalcaba.
(Note: A letter from Dimmit County Commissioner Mike Uriegas was also received on the
morning of the hearing.) Molly Cagle asked what were the nature of the comments. Ms.
Fancher noted the comrnents discussed the economic impact Black Mountain Sand has had for
Dimmit County.
There was a slight delay in continuing the public heoring due ta technical difficulties with audio from Eric
Allmon"

that these public comments were submitted outside of record and are not
of evidentiary record to the SOAH Hearing.
Each party was given an opportunity to address the Board of Directors related to a final decision
on applications. Peter Gregg, legal counsel for the General Manager of the District, stated that it
is the position of the General Manager that the PFD set before the Board should be approved as
written and would reserve any other comments. Eric Allmon, legal counsel for the Roark
Protestants, noted the interpretation of the District's rule of "economically necessary." He
stated that Black Mountain Sand had drilled a Wilcox well which provides water beneficially
useful at this time to the mine. They feel there is no need for additional water to be used on an
annual basis at this time. The greater instantaneous rate indicated would be provided from the
Wilcox well, the outside retaining pond, and the Frank Guerra well. The applicant would need to
show an economic need for more water; therefore, the permits should be denied. Crystal Rios,
representing herself and her husband, Jose, requested that no more than the minimum
Eric Allmon objected

3.

proposed in the PFD be permitted. Molly Cagle, counselfor Black Mountain Sand, stated that
Black Mountain Sand did not file any exceptions to the PFD. She stated their burden of proof
met rules 7.7 and7.2(cl. The high TDS of the Wilcox well is technically unfeasible to use in their
operations, and they will continue to blend water. She stated that the AUs recommendation is
exactly what they need and can live, and they can live with the 485 acre-feet as recommended.
She asked the tsoard to approve the PFD.
At 12:29 p.m., Board Treasurer Mario Escobar joined the meeting.
Ms. Fancher asked if any party wished to respond to the parties' comments. Mr. Allmon
responded to Ms. Cagle's statement regarding the provisions of District Rule 7.2(c) regarding the
beneficial use of pumping water into a reservoir. This is not a rule the judges found applicable,
and is not a rule placed in the application for permit. The application indicates "lndustrial"
purpose. lf the Wilcox well is not a viable well, he feels the permit needs to be revoked by the
Board. As long as the Wilcox well permit is active, he feels the Carrizo 2 and 3 permits should
not be granted.
4. Ms. Fancher gave a final opportunity for other responses, and there were no further responses.
President Martin asked the Board to consider and act upon the permit applications of Black
Mountain Sand, LLC, including final decision by the Board of Directors pursuant to Section
35.4165 of the Texas Water Code related to (a.) Apptication for Water Well Permit for Proposed
Well No. 2, Carrizo Aquifer, Dimmit County; and (b") Application for Water Well Permit for
Proposed Well No. 3, Carrizo Aquifer, Dimmit County.
Director-at-Large J. R. Ramirez made a motion based on SOAH Rules and Recommendation,
along with the advice of legal counsel, to approve the permits of 2 wells with a total maximum
production of 485 are-feet annually and each with a maximum instantaneous production rate
of 400 gpm. Vice-President Chris Meyer seconded the motion. He stated that the reason he
seconded the motion was that the Board turned to SOAH for the hearing to prevent influence,
and to allow a proper chance to plead their case before an unbiased and unassociated party.
The motion passed with a vote of 5 for and 1 opposed. Director Sunny Fitzsimons opposed the

motion"

5.

Ms. Fancher asked for an additional rnotion which allows President Martin to sign an order on
the Board's decision. President Martin asked Director-at-Large Ramirez if he wished to add this
to his original motion, and he replied, "yes." The vote for the addition ta the motion was 5 for
and l opposed. Director Fitzsimons opposed the motion.
President Martin asked for the Board's consideration and action on cost apportionment among
the parties related to the State 0ffice of Administrative Hearings' costs of the evidentiary
hearing as invoiced to the District. Ms. Fancher allowed closing cofilments from the parties on
this agenda item. Mr. Gregg, on behalf of the General Manager, stated the General Manager's
position that according to the Water code, it is appropriate to request a 50-50 allocation to be
shared by the District and the applicant. The District referred the permit applications to SOAH
and, recognizing the result of the hearings whereby the requested amount of water was
modified and other appropriate factors, cost should be assigned to the applicant far SAYa of the
cost. Mr. Allmon objected to the Roark protestants being assessed any of the costs. Ms. Rios
objected to any protestants paying any of the cost. Ms. Cagle, counsel for the applican! stated
that the District rules do not allow the apportion to the applicant or the protestants. lt was the
sole decision of the Dis$ict's Board to refer the pe rmits to SOAH. Charging the applicant any
allocation cost would violate due process because there was no notice given to the applicant.

Ms. Fancher noted Chapter 36 of the Water Code and the District Rules apply, and it is
appropriate for the Board to consider the cost allocation and the Board is authorized to allocate
costs. The District has tendered payment on all charges. Director Rutledge made a motion that
the applicant tender payment in the amount of 523,983.75 to the District within 60 days of
today's dale,4/8/2020. Treasurer Escobar seconded the motion, and the motion passed

6.

unanimously.
Treasurer Escobar made a motion to adjourn. Vice-President Meyer seconded the motion.
President Martin adjourned the meeting at 12:51 p.m.
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Bill Martin, President
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